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OF APPELLANT 
HARLAN E. FREEMAN 
Appellant Harlan E. Freeman (Freeman) petitions this Court, 

pursuant to Rule 40, F.R.A.P., for rehearing on this Court's decision 
of December 20, 1971. In support of his petition Freeman, without 
waiving any points previously raised in this appeal, relies upon the points 
set out in the petition of Appellant Reynolds for rehearing in No. 24198, 


and upon the additional points set out below: 


Consolidated with Numbers 24193, United States v. Stamp; No. 24197, 
United States v. Rogers; No. 24198, United States v. Reynolds. 


Preliminary Statement 


Freeman was charged in a 13-count indictment with conspiracy to 
violate D.C. Code, §22-1301 (false pretenses) and 22-401 (forgery), and 
with substantive violations of D.C. Code §22-1301; i.e. the alleged de- 
frauding of a District of Columbia savings and loan association. 

At trial, the Government offered no evidence that the savings and 
loan association involved had in fact relied upon any false representations 
by any defendant, but did offer evidence of the general practice of the associ- 
ation with respect to the making of real estate loans at or about the time 
that the allegedly fraudulent representations in issue had been a 


Freeman testified, in his own behalf, to facts showing that he lacked the 


requisite unlawful intent. 


Points Relied Upon as Grounds for Rehearing 


Point 1. The Court, in its Opinion of December 20, 1971, completely 


overlooked disposition of the material issues whether the Covenant had 
sustained its burden of proof of Freeman's unlawful intent, or of his partici- 
pation in any unlawful conspiracy. 

Point 2. This Court misapprehended the significance of the total 
absence of Government evidence of reliance by the savings and loan associ- 
ation upon false representations, in the case of the aoeniti loans in question. 


The only pertinent evidence related to the general practice of the association 


1/ "why the Government chose this approach is not known to this Court. v4 
(Slip Opinion, p. 21 (but cf. pp. 45, infra). 
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in making loans. This Court overlooked the facts that there is no evidence 

that the association's usual or general practice was followed in the case of 
these unusual loans; that there is no evidence that either of the two Govern- 
ment witnesses who testified to the ''general practice'' was a member of the 
committees of the association that determined whether loans would be approved, 
or that either was qualified to testify as to the knowledge, or bases for decision, 


of the committees that had approved the loans several years before. 


Argument 


A. The Failure to Consider the Issues of Freeman's Intent 

and of His Participation in any Unlawful Conspiracy. 

This Court entirely overlooked the material issue whether there was 
any proof of an intent on the part of the Defendant Freeman to commit the 
crimes charged and the related issues of proof of Freeman's participation 
in an unlawful conspiracy. The record shows that the Government failed to 
sustain its burden of proof on this issue, and the trial Court erroneously 
excluded an essential instruction on Freeman's intent. 

An essential element of the crime of conspiracy is the showing that 
the alleged conspirator was party to ''a mutual understanding to accomplish 
an unlawful purpose, or a lawful purpose by unlawful means." (J. A. 121). 


Proof of actual specific intent is an essential element of all of the 


crimes charged; see e.g, Frisby v. United States, 38 App. D.C. 22 (1912); 


United States v. Briggs, 54 F. Supp. 731 (D.C., 1944); Nelson v. United 
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States, 97 App. D.C. 6, 227 F.2d 21 (1955) cert denied, 351 U.S. 910; 


(J. A. 121-126). The Nelson case holds that, if the unlawful act is other- 
wise proved to have been knowingly committed, the defendant is presumed 
to have intended the natural and probable consequences of his acts and hence 
intent is presumed in the absence of countervailing Sake: 

In this case there was in fact evidence poate aiting the Government's 
proof as to Freeman's intent and as to his participation in anata con- 
spiracy sufficient to have raised, at least, a reasonable doubt as to Free- 
man's guilt. That countervailing evidence was adduced from two sources: 

1. As a part of its own case the Government relied upon the testi- 
mony of one Ashby. Ashby had been an Racountenttempioyce of the Defend- 
ant Dienelt who headed the firm of accountants for Reynolds Construction 
Company. As a Government witness Ashby's veracity oe of course, 
vouched for by the Government. Ashby testified that Dienelt had success- 
fully solicited him, Ashby, to become a "straw" house purchaser. On cross- 
examination, without objection by the Government, Ashby testified that he, 
and other ''straws'' had been told by the Defendant Dienelt at the time 

" ,.that Reynolds Construction Company or Corporation had 
houses that had beenbuilt, they needed interim financing, 

and that the lending institution had suggested that they get-- 
well, the lending institution would not grant interim financing 


in that amount to one entity. And that they suggested the 
use of straws or the use of people to lend their names for 


credit to obtain loans which the ultimate purchasers would 
assume." (Trial Tr. p. 235, Emphasis Added). 2/ 


2/ Significantly the Government had known, since 1966 of Ashby's statement 
"the loan institution suggested the use of straws." See footnote 8, p. 21, 
Brief of Freeman to this Court. 


-4- 


2. Freeman, the only defendant to take the stand, similarly 
testified that he had been present at a meeting between Defendants 
Reynolds and Stamp, who was Reynolds' liaison with the association, 
and that 


“My understanding of what Mr. Stamp told Mr. Reynolds 
was that with the knowledge and with the concurrence of 
Eastern Savings and Loan, we were to straw these houses 
out. 


"Q. After the discussion or conference to which you 
just referred, can you state what action, if any, you 
took with respect to the handling of these construction 
loans or to the later treatment of these construction 
loans ? 


"A. Well, I was instructed by Mr. Reynolds to find 
straws." (J. A. 116). 


Corroboration of Freeman's testimony is to be found not only in 
the uncontested evidence of Government witness Ashby but in the conduct 
of the prosecution itsdf. That conduct suggested that Freeman's stated 
belief was well founded. The Government did not merely fail to produce 
any competent witness to testify as to the specific transactions in issue; 


it steadfastly refused to produce any evidence of the association's partici- 
3/ 
pation in the straw transactions. (J. A. 109, 110). 


3/ It is significant that the Government's objection to Freeman's testimony 
about his understanding of the bank's attitude was not, as the trial judge 
anticipated, based upon any asserted unreliability of the testimony as 
hearsay, but on the ground that the issue of the knowledge of the associa- 
tion's officers was "irrelevant;" that even if "an officer of Eastern Savings 
and Loan suggested this transaction... that doesn't affect the guilt." (Tr. 
682, 683; J. A. 115). See United States v. Musgrave, 444 F.2d 755 (5th 
Cir., 1971) 763-764. 
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In the evidentiary and procedural context of this case it is apparent 
that the Government failed to sustain its burden of proof. The Government 
relied exclusively upon the presumption of intent arising from proof of the overt 
acts. Asa part of its own case, however, the Seo presented, and 
vouched for, the testimony of Ashby which effectively Sexolsnea the presump- 


4/- 
tion of unlawful intent, and hence of single conspiracy. That failure of proof 


was accentuated by Freeman's testimony reporting his own understanding of the 


association's knowledge. 

Here the Government's own witness had punched a fatal hole in the 
Government's case; Freeman's testimony had enlarged that hole, and the 
Government then had the burden of coming forward with evidence, not merely 
a presumption, to sustain its case. It not only failed to do so; it refused to do 


so! On this record there was no way in which Freeman could have been con- 

victed. There was no rational basis for convicting Freeman, particularly in 
5/ 

light of Dienelt's acquittal. 


4/ The trial court's "single conspiracy" instruction was: "If you find from the 
evidence that more than one conspiracy is shown to have existed and that such 
conspiracy had separate though similar objectives in which the participants 
in the different schemes were operating separately without an overall common 
design and purpose, then you must find all participants not guilty. If you have 
a reasonable doubt as to whether there is more than one conspiracy shown by 
the evidence, you must find such participants not guilty." (J. A. 124). 


5/ N.B. Dienelt, charged only as a co-conspirator, was acquitted by the jury 

~ on the basis of evidence not essentially different from that on which Free- 
man was convicted. Tke undisputed evidence was that Dienelt had known 
the purpose of the scheme--to get houses out of Reynolds' name as a means 
of obtaining additional loans--and had actively solicited and obtained "straws" 
(J. A. 164-246; 270-295; 302-323). The only evidence on which Dienelt could 
have been acquitted was his belief, reported by Ashby, that the association 
knew what was going on; a belief that necessarily destroyed the "single con- 
spiracy" concept. 
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Moreover the Ashby-- Freeman evidence, at the very least, required 
the trial court specifically to instruct the jury that it should acquit Freeman 
if it found that Freeman believed, in good faith, that the association knew 
what was happening. The trial court was requested to grant such an instruc- 
tion but failed to do so. (Transcript, May 16, 1969, pp. 37-43; 50-67, con- 
cerning Defendant Freeman's Proposed Instruction No. 12). In light of the 
weak Government case, and the failure anywhere in the instructions to state 
Freeman's theory of the case, the omission of Instruction No. 12 would have 
constituted reversible error even if the request had not been made; see e.g., 
Tatum v. United States, 88 App. D.C. 386, 190 F.2d 612 (1951); Levine v. 
United States, 104 U.S. App. D.C. 28, 261 F.2d 747 (1958); United States v. 
Vole, 435 F.2d 774 (7th Cir., 1970); United States v. Musgrave, supra p. 5, 


444 F, 2d 764-765 (5th Cir., 1971). In Musgrave the trial court similarly 


failed to give a "good faith" instruction in the case of a defendant also charged 


with defrauding a savings and loan association. The Court of Appeals there 


6/ Instruction No. 12 as proposed by Freeman was: 
"If a person makes false or misleading representations but 
does so in the good faith belief that the person to whom they 
are made knows that misrepresentations will be made to it, 
and that it will not rely upon them, then the specific intent 
essential to the crime charged in the complaint is lacking. 
The government must prove beyond a reasonable doubt that 
the defendant acted with the specific intent to defraud the 
Savings and Loan Association. If you have a reasonable 
doubt whether or not the defendants or any of them acted with 
the specific intent to defraud the Savings and Loan Association 
you must find that defendant not guilty." 
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held that the defendant was entitled to an instruction that, if the defendant 
acted in good faith, the jury must find that the requisite intent was lacking. 
The trial court's failure so to instruct was held to require a remand for new 


trial. 


B. The Court's Misapprehension Respecting the myidence 

of Reliance 

This Court misapprehended the limited significance of the evidence 
adduced by the Government as ostensible proof of "reliance" upon defendants' 
statement. : 

The Government's evidence assertedly relating to "reliance" was 
limited to the general practice of the association in making real estate loans. 
That evidence was adduced by two witnesses who are now officers of the 
association. Both testified that the final decision on real estate loans was 
delegated to two committees of the association, the Loan Committee and 
the Executive Committee. The Loan Committee, of two or three senior 
officers made recommendations to the Executive Committee, made up of 
the association's president and four of the association's directors. The 
Executive Committee made the final decision whether a loan should be granted 


in any given case. (J. A. 83). 


There is no evidence that either one of the described witnesses 


was, at any pertinent time, a member of, or privy to, the inner workings of, 


7/ 


either committee; there was no evidence of any knowledge how, or by 


what vote, the decision was reached in any of the specific cases in issue. 
The bank officer witnesses talked glibly in terms of the general 


practice of "the association." 


The fact is however, as their testimony shows, 
that "the association” was a multi-headed creature. This Court overlooked 
the essential fact that neither bank-officer witness was shown to have had 

any first-hand knowledge or, indeed, any knowledge whatever, of the internal 


"general practice" of the committees that made the ultimate decision. Hence, 


there was a material failure in the prosecution's proof. 


Conclusion 
For the foregoing reasons, this Court should vacate its decision 
of December 20, 1971 and remand the case for entry of a judgment of 


acquittal by the District Court, or, in the alternative, for a new trial. 


Respectively submitted, 


Lester M. Bridgeman 


420 Executive Building 
Washington, D.C. 20005 


Attorney for Appellant 
Harlan E. Freeman 
(Appointed by this Court) 


7/ Government counsel was unable to state whether either witness had ever 
been a member of either committee. (J. A. 109, 110). 


Certificate of Service 


I hereby certify that I have this 2nd day of February 1972, served the 


foregoing Petition for Rehearing for Appellant Harlan E. Freeman upon the 
United States by mailing a copy thereof by first class mail to Paul J. Schaeffer, 
Esquire, Criminal Division, United States Department of Justice, Washington, 


D.C. 


Lester M. Bridgeman 


UNITED STATES COURT OF AFPEALS 
FOR TEE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES, 
Appellee, 
v. 
BARLAN E. FREEMAY, 


Appellant. 


Appeal from Judgment 
of the United States 
District. Court for the 
District of Columbia 


BRIEFS FOR APPELLANT 


Lester M. Bridgeman 


United States Court of Appeals 
for the District of Columbia Circuit 420 Executive Building 


Washington, D. C. 200C5 
FILED «SEP 17 19/0 Attorney for Appellant 
Harlan E. Yreeman. 


o y, Ofen , (Appointed by This Court) 
CLERK 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
UNITED STATES, 
Appellee, 
v. No. 24, 194 
HARLAN E. FREEMAN, 


Appellant. 


BRIEF FOR APPELLANT 


Errata Sheet 


Please note the following corrections in the brief of Appellant 
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: STATEMENT OF ISSUES PRESENTED 


1. Where the Government concealed the nature of its 
general criminal investigation by disguising its interviews of 
defendants and searches of their documents as a civil tax audit, 
did the trial Court err in refusing to suppress material avience 
so obtained as obtained in violation of defendants' Fourth, Fifth, 
and Sixth Amendment rights ? ? 

2. Where a form of indictment was returned without a 
prior Grand Jury presentment and without having been read or 
concurred in by any member of the Grand Jury, did the trial 
Court err in failing to dismiss the indictment as violating the 
rights of the defendants named in the indictment under the Fifth 
Amendment of the Constitution of the United States and Rule 6 
F.R.Cr.P. ? 

3. Where a defendant moves to dismiss a form of indict- 
ment as fatally defective immediately upon learning that it was 


never seen or concurred in by any Grand Jury member, did the 


trial Court err in denying the motion as untimely filed under Rule 12 


F.R.Cr.P. ? 
4. Ina trial in which reliance by the alleged victim upon 


false statements by defendants is an essential’ element of proof, 
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did the trial Court err in denying judgment of acquittal at the close 
of the Government's case or at the end of trial where the Government 
refused to adduce any evidence of reliance; successfully barred 
defendants from any cross-examination of Government witnesses 
on the issue, and failed to respond to trial Court inquiry as to the 
reason for its failure to produce evidence of relance?: 

5. Ina trial in which the unlawful intent of the defendant, 
is an essential element of proof did the trial Court err in denying a 


judgment of acquittal after trial where the Government failed to 


adduce any evidence of unlawful intent by defendant and where the 


defendant's evidence of lack of unlawful intent was effectively corrob- 
orated by a Government witness ? 

6. After the close of the trial in which reliance by the "victim" 
upon allegedly false statements of defendants is an essential element, 
did the trial Court err in denying motions for a new trial or for 
acquittal after presentation of new documentary evidence establishing 
knowledge by the "victim" totally inconsistent with an inference of 
reliance, and where the Government failed to adduce any evidence of 


reliance at trial? 
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STATEMENT PURSUANT TO RULE 8(d) 
OF THE RULES OF THIS COURT 
This case was previously before this Court under the 
name of Reynolds, et al. v. United States, No. 23006 on May 5, 
1969, on petition for a writ in the nature of prohibition or man- 
damus, and a motion for stay of the trial scheduled to commence 
that day. The petition was based upon the jurisdictional defects 


in the indictment. It was denied without opinion on May 5, 1969. 


REFERENCES TO RULINGS 


The rulings in which the Court below set forth the 
bases of the orders and judgments presented for review by this 
Court appear in written opinions and trial rulings as follows: 
Pre-trial Memorandum and Order, September 5, 1968, 
pp. 8-30; Pre-trial Memorandum and Order, May-2, 1969, pp. 2-6, 
300 F. Supp. 503 et seq. (D.C. 1969); Post-trial Memorandum and 


-Order, December 24, 1969, pp. 2-13; Transcript May 16, 1969, 


pp- 18-22, 23-24; and Transcript May 5, 1969, pp. 15-17. 


STATE MENT OF THE CASE 


PRELIMINARY STATEMENT 

Appettent Harlan E. Freeman was indicted together with 
five codefendants. The first count of the indictment charged all 
six defendants with conspiracy to forge and utter false documents 
(22 D.C. Code Section 1401) and ‘to violate the false pretenses 
statute of the District of Columbia (22 D.C. Code Section 1301) all 
in violation of the Federal conspiracy statute (18 U.S. Code Section 
371). Twelve remaining counts charged Freeman and four of this 
five codefendants, with false pretenses; that is, the defrauding of a 
savings and loan association in the. District of Columbia in asserted 


violation of 22D. C. Code Section 1301. 


The six original defendants in the proceeding below were 


Walter R. Reynolds, a Virginia builder and President of Reynolds 

= Construction Co. of Virginia; Bertram G. Dienelt, Jr. an accountant 

! who was retained by Reynolds Construction Co. as its accountant 
(indicted only on the first, | conspiracy. count) Harlan E. Freeman who, 


‘during a part of the period i in ‘question had been ene by Reynolds Con- 


Fairfax County, Virginia who had, from time to time, represented 
Freeman, been engaged in business transactions with him, and with 
whom Freeman had shared office space; and E. Neil Rogers, a 
Virginia attorney who had, during a part of the relevant period been 
a law partner of Leigh but who had left him to engage in his own law 
practice in Fairfax County, Virginia. 

The Government charged, in sum, that Reynolds, aided and 
abetted by the other defendants, sought and obtained loans, for 
Reynolds' construction company from a savings and loan association 
in this District by submitting to that association fictitious contracts 
for house sales, together with loan applications purportedly from 
bona fide house purchasers but, actually fabricated by the defendants 
through the use of "straw" purchasers. 

Five of the defendants, including Freeman, were convicted, 
after jury trial, on all counts. The evidence on which the Gvernment 
relied at trial was originally obtained by the Government in the course 
of an investigation then known by the Government, but not known by the 
defendants, to be a criminal investigation. Because of the failure of 
the Government first to give any Miranda-type warnings, and because 
the Government disguised its criminal investigation as a civil tax 


audit to which defendants as taxpayers were required to submit, 


Freeman and his codefendants moved to suppress the evidence so 


obtained under Rule 12(b)(2) F.R. Cr.P. The District Court denied 
the motion (Opinion and Order entered September 5, 1968). 

Immediately before trial, defendants first learned that the 
Grand Jury and its Foreman had not read the indictment before it 
was returned; and immediately moved to dismiss the indictment 
as fatally defective. That motion was denied as antimely (Orders 
entered May 2 and 5, 1969). 2/ 

At the trial, Freeman, the only defendant to testify, 
adduced evidence of his lack of any criminal intent. The Govern- 
ment failed to-adduce any evidence that the savings and en associ- 
ation allegedly defrauded by defendants had, in fact, relied on the 
false statements in question. Although the trial judge expressly 
advised Government counsel at the close of the Government's case 
of that apparently fatal omission, the motions of Defendants Freeman 


and others for acquittal were then denied. 


The motions of defendants for acquittal, when renewed at 


the close of trial were again denied, together with motions for new 


trial and in arrest of judgment. 


=F A petition to this Court for a 
mandamus to stay the trial ; 


Freeman's application to the District Court to proceed 
without prepayment of costs was granted February 4, 1970. 

Notice of appeal was filed by Freeman on February 3, 1970. This 

Court has jurisdiction on appeal to review the judgment of the 

District Court; 28 U.S. Code Section 1291. 

1. THE GOVERNMENT'S UNLAWFUL EVIDENCE--GATHERING 
ACTIVITIES; THE MOTION TO SUPPRESS. 

Freeman and other defendants timely submitted motions 
to suppress the evidence directly and indirectly obtained by the 
Government from Leigh, Freeman, Rogers and Reynolds, and their 
files. Freeman asserted a proprietary interest in the records of 
Leigh. The basis for the motions derived from the unusual circum- 
stances of the Government's investigation: 

That investigation began on or before April 1963 with the 
creation of é “task force” of Internal Revenue Service Special Agents 
and Revenue Agents operating under the legal guidance of a Unit 
Chief of the Organized Crime Section of the Criminal Division of the ° 
United States Department of Justice reporting to the Attorney General. 


(Tr. * June 4-5, 1968, pp. 114, 115, 135-137, 150-151, 165-166). 


The task force, known as "Project Metro” was organized for the 


*Tr. references are to transcript: pages. Pretrial pomciee on 
defendant's motions to mee were heard on June 4 and 5, 1968. 


express purpose of investigating crime--specifically corruption 
among public officials--in Fairfax County, Virginia (Tr. June 4-5, 
1968, pp. 94). ? 

Project Metro's standard procedure was to use ordinary 
Revenue Agents, nonnentiy known to be concerned only with civil 
audits, to interview, and investigate the books and records of, 
defendants without warning them that they were in fact the subjects 
of an investigation specifically concerned with crime. | 

From the inception of Project Metro, one of its primary 
targets was the Defendant Leigh. In fact, Metro was begun as a 
criminal investigation because of rumors and reports of unlawful 
activities by Leigh. In June of 1963 Revenue Agent Hansell pre- 
sented himself at Leigh's office ostensibly for a routine civil audit 
and, with Leigh's uninformed consent, worked in Leigh's office 
microfilming records of Leigh. The files of Leigh Paastigetea by 
Hansell also involved transactions to which Freeman — a party 
and in which Freeman claimed an interest. Hansell knew before 
he first went to Leigh's office that Leigh was es of crime 

and that his audit was to be carried out "in light of that fact." 
(rr. June 4-5, 1968, pp: 120, 138, 140, 222, 240, 241). At no 


time did Hansell warn’ Leigh that he, Hansell, was a part of a 


force exclusively concerned with criminal activity. by Leigh, among 
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others. Only after Hansell's basic work had been completed at 
Leigh's office was Leigh given even the limited end apparently 
deceptive warning that this was a criminal investigation limited 
to his income tax liability.(Tr. June 4-5, 1968, pp. 195-196"). 

Examination of Leigh's records led, in turn, to the 
Eastern Savings and Loan Association in Washington on the one 
hand, and, on the other, to others later indicted in this case. - 
(Tr. June 4-5, 1968, pp. 48, 68, 69, 108, 259). 

In February 1964, shortly after the warning to Leigh, 
Rogers, then practicing law separately from Leigh, was called 
upon by a Special Agent who advised Rogers that Leigh, but not 
Rogers, was under criminal investigation. On the basis of that 
representation, the agent asked for and received the opportunity 
to conduct an examination of Rogers" files of the former Leigh 
and Rogers partnership. Although the "irregularities" that 
ultimately gave rise to the indictment were known to "Metro" 
before the first visit to Rogers, at no time in the course of the 
examination of Rogers' files and of discussions with Rogers in 


1964 was Rogers advised that any criminal investigation involving 


him was under way; nor. was he advised of his right to remain 


* No criminal tax case was ever Jodged against Leigh or oy 
opel (Tr. June 4-5... 1968-, ‘Pe es 
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silent. Finally, in 1966, long after the data sought by Metro 
had been obtained, Rogers was. advised only that he was under 
investigation for tax law violations. (Tr. June 4-5, 1968, pp. 
123-131, 178-179, 259-269, 285-286, 303-306, 309-310, 321- 
322). 

In March 1964, after the "audit" of Rogers had begun, 
Project Metro began its review of Reynolds' books, carried 
out by Revenue Agent Evangelist. He was aware before he 
first went to Reynolds' office in March 1964 that he was involved 
in investigation of crime; that he was to assist in that investi- 
gation, and that his function was to investigate the relationship 
between Leigh and Reynolds. Evangelist, on instructions from 
the Special Agent in charge of the Alexandria, Virginia, office 
of Metro, represented himself to Reynolds' accountant as a 


1 1% 


Revenue Agent conducting a routine audit. Reynolds ‘in house” 


accountant relied upon the representation to turn over to him 


Reynolds’ personal books and records as well as those of Reynolds’ 


company; and discussed with Evangelist the transactions that 

became the. subject of the indictment in this case. (Tr. June 4-5, 

1968, pp. 1 2, 9, .17- 18, 20-22, 2, 43, 49, 201, 211). Reynolds' 
between Revenue Agents, 


ents s who conduct — 


fraud audits”. At no time did Evangelist advise Reynolds or his 
accountant that a criminal investigation was under way. (Tr. June 4- 
5, 1968, pp. 6, 7). 

In the Spring or Summer of 1964, Evangelist was also 
directed to, and did, first interview Freeman at Leigh's office 
to determine whether Freeman had "made a kickback to Mr. Leigh”. 
(Tr. June 4-5, 1968, pp. 50-51, 68, 69). Freeman was told only 
that Evangelist desired to audit Freeman's tax returns. Freeman 
then told Evangelist that he had received $200 per transaction for 12 
of the 17 transactions involved in the indictment and Evangelist 
turned that information over to his superiors some time between 
March and August 1964. Evangelist did not give Freeman any 
warning prior to that time that he was the subject of a criminal 
investigation. (Tr. June 4-5, 1968, pp. 57, 70, 71, 72, 79-80, 
/ 


207). 2: 


The District Court denied all motions to suppress based 


on the above data, by opinion filed September 5, 1968, ---F. Supp.--- 


2/ The evidence at the pretrial hearing in June 1968, varies 
materially from the statements originally made by the Govern- 
ment respecting the nature of the investigation, in response to 
Defendants’ motions to suppress; ‘gee Government Response to 
Defendant Harlan Freeman's Motion to. Suppress, pp- 36 et et seq. 
of Soe ee Government fied february 2, 1968. 


The District Court then held that a suspect in a criminal case 
arising out of a tax investigation is entitled to be advised of his 
constitutional rights when the accusatory stage is reached and the 
adversary process begins to operate, whether or not such suspect 
is in physical custody, and that the use ofa civil tax statute fora 
purely criminal investigation would be unconstitutional as violative 


of the Fourth Amendment. It further held, however, that the 


accusatory stage had not been reached at the time of the 1963 and 


1964 occurrences described.above and that the use of a civil tax 
statute such as 26 U.S.C. Section 7602 to inspect books and records 
for both civil and possible criminal perposes does not constitute 

the fraud and deceit that characterize a search and seizure as uncon- 
stitutional. 

Il. THE FATAL DEFECTS IN THE INDICTMENT--THE MOTION 

TO DISMISS. 
In April 1969 shortly after - this Court's decision in Gaither v. 

United States, 134 App.. D.C. 154, 413 2d 1061 (2968), defendants 
‘moved to dismiss the indictment on ‘the grounds that the indictment 


returned a ‘case on September 22; 19675 : aid not reflect the will 


The evidence at the hearing showed that Government 
counsel had first presented the proposed indictment to the Grand 
Jury on the same morning the indictment was returned; that he had 
read to the Grand Jury only the first.2 counts of the 13-count, 
21-page indictment and merely summed up the evidence and the law, 
he said, because of the length of time the Grand Jury had had the 
case. The foreman signed and the Grand Jury then returned the 
indictment within 18 mines after they first convened. The fore- 
man did not himself read the indictment. He did not read it to the 
Grand Jury. The foreman had no recollection of any other Grand 
Jury member reading the indictment. 3 He had no recollection of 
reading or seeing any of the statutes on which the indictment depends. 
A part of the indictment, that had apparently not been read by the 
foreman or the Grand Jury, was factually erroneous. (Tr. April 28, 
1969, pp. 3, 7-9, 16, 22, 30, 31). (Affidavit of Walter Dillon 
attached to May 2, 1969, Motion of Reynolds, etal.; Tr. May 5,- 


1969, pp. 13-15). 


3/ This Court pointed out in Gaither v. United States, 134 App. D.C: 
154, 413 F2d 1061 (1969), that it was standard procedure in this _ 
District, at that time, that the indictment finally prepared for 
return would be signed by the foreman of the Grand Jury and 
would not normally be read by the other Grand Jury members. 
See also United States v. Wilson, ---App. D:C.---, ---F2q--- 
(1970). une: 119 , I~ ‘ ae aie Sa ; 


The District Court denied the motions to dismiss (Opinion 
and Order entered May 2, 1969) without consideration of the merits 
as untimely filed. 300 F. Supp. 503 (D.C. 1969). 

Defendants immediately moved for reconsideration on the 
ground that the defect alleged was jurisdictional; that the motion in 
any case was timely, and that no counsel for any of: the moving defend- 
ants had known, at any time oon to April 21, 1969, of the facts on 
which they relied for their meet (Motion of Defendants Reynolds, 
et al., for Reconsideration and Stay, ‘and attached affidavits, f iled 

' May 2, 1969). 

The Court denied the motion for reconsideration from the 
bench after argument on May 5, and counsel for defendants there- 
after filed, in this Court, a petition in the nature of prohibition or 
mandamus seeking a eee of the trial pending full briefing and argu- ~ 
ment on the jurisdictional issue in this Court, and an order directing 
the Court below to hear and decide the motion to dismiss on the merits. 
This Court aaa denied that motion (Case No. 23006) and the 
trial commenced on the afternoon of May 5, 1969. 

After trial Freeman’ timely filed a motion in-arrest of 


judgment or, = the aiternative,. to, dismiss the indictment because 


and Order, December 24, 1969). 


Ill. THE INSUFFICIENCY OF THE EVIDENCE--THE LACK OF 
EVIDENCE OF UNLAWFUL INTENT BY FREEMAN, OR OF 
RELIANCE BY THE BANK UPON THE REPRESENTATIONS 
IN QUESTION. 

The evidence showed that contracts for the purchase 
of houses from Reynolds together with loan applications and other 
supporting seers! had been submitted to the Eastern Savings 
and Loan Association in this District in the names of 17 "straw" 
eeter a to obtain money for the Reynolds Construction Com- 
pany. 

Eastern did, in fact, grant loans in the case of each of 
the "straw" applicants and took back deeds of trust on each of 
the houses in question. There is no evidence to show that the 
savings and loan association rose any money as a result-of the 
transactions in question. s! | 


The primary issues of fact at trial were: (1) Whether 


Freeman or any defendant intended to defraud Eastern Savings 


5/ Freeman testified to his eas that the savings and 
loan association had suggested the use of “straws” to reduce 
Eastern's volume of construction loans then Sees to 
Reynolds (see. ee oa a ie 


The Court below properly i instr pecan deeds of trust 
were valid.’ : ay 


-16- 


and Loan Association; and (2) whether Eastern Savings and Loan 
Association in fact relied upon the statements made in the loan 
applications and other documents presented to it. 

The Government offered no evidence respecting the 
specific transactions in issue. It produced two witnesses from 
the savings and loan association. Both had been officers at the 
time the loans were made. However, the Government restricted 
the direct examination of these witnesses solely to questions re- 
specting the "general practice” of the Association at the time in 
question; and pointedly and successfully objected, as beyond the 
scope of direct, to any cross-examination by defendants that 
sought to elicit evidence about the 17 specific transactions in 
issue. (See e.g., Trial Tr. pp. 127, 128, 133, 544-547). 

Robert Stoy, was, at the time of those transactions 
the Assistant Treasurer and Settlement Officer of Eastern. He 
testified on direct examination only as to the general practice 
and procedure of Eastern with respect to loans. (Trial Tr. 121- 
130). oe | 

On sents examination, Stoy testified Soe that 


the question whether these loans in issue should be made would 


have been determined on the basis of the appraisal of the property. 


alone (Tris Tr. p 
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to contact "borrowers" and no attempt was made to check their 
credit. It was not the practice of the association to do so. (Trial 
Tr. 127). 

On redirect examination by Government counsel Stoy testi- 
fied that if a loan application were examined and found to be predi- 
cated on a statement of false information during the period in question 
no loan would be considered. (Trial Tr. 146). The second witness 
from Eastern, one Harrison who was Executive Vice President in 1962- 
63 responded to a similar question: "We had no policy,'' and then added, 
"We would not make any loans based on false information’ " (Trial Tr. 
532, 541). 

Harrison also festirica that loans to builders were normally 
higher than loans to home buyer mortgage borrowers and that if a 
builder borrower suggested a reduction in interest rate to be charged 
a home purchaser Eastern might well have granted such a reduced 
interest rate. (Trial Tr. 548-551, 555-556). The Government's 
documentary evidence showed that all of the loans made by the 
savings and loan association to the "straw" purchasers had been made 
ata rate of 6%. But where the documents showed that a house sale 
had later been made by a “straw” eae to a real purchaser, the 
Savings and Loan Association had reduced the interest rate to the new 


borrower from 6% to 5-3/4%. (Trial Tr. 499-500, 504-505, Exhibit 


174-175, Tr. 592). 


Harrison also testified, in response to examination by 
counsel for Defendant Reynolds, that he had known Reynolds for 
12 years, knows a great many other people who know Reynolds 
and that Reynolds' reputation for truth and veracity is excellent. 
Over objection, he further testified that Reynolds’ reputation today, 
eons people who are aware of his indictment and trial, remains 
excellent (Trial Tr. 673-674). u 

During argument on motions for acquittal at the close of 
the Government's case, the trial judge, although he ultimately 
denied the motions, repeatedly pointed out to Government counsel 


that the Government had failed to adduce essential evidence of 


reliance. See e.g. Trial Tr. pp. 643-644: 


{643} THE COURT: Somebody acted on those 17 loans in this 


case, is that true? 


MR. BURNS: That is correct, Your Honor. 


%/ The trial judge sustained objections to ecaeection of Eastern's 
President about his use of Defendant Rogers as his attorney. 
Counsel for Reynolds.there'upon offered’ to prove that Defendant 
Rogers handled settlement on a real estate purchase made by 
Eastern's President in Arlington County, ‘Virginia in 1967; and 
that Harrison was then aware that.Rogers was under investigation 
for the matters that later mites eine ac this indictment (Trial ani 
pp. 674-675). : 


THE COURT: Where are they? Where are the people that dealt 
with these transactions? If they are dead, the Government 
ought to say so. If they are in Viet Nam, the Government ought 
to say so. Are you ina position to advise the Court why they were 
not here? 

MR. BURNS: Right now, I am not sure that Stoy was not one of 
those persons. Mr. Harrison, I believe, was. The question 
wasn't asked of him with respect to these transactions. 

{644] THE COURT: If Mr. Harrison was the person involved in 
1962, pray tell why you didn't ask him about these specific trans- 
actions ? 

MR. BURNS: I cannot answer the question. I can't answer why 
the question was not asked. 

THE COURT: I don't understand the Government's way. Maybe I 
will. , 

Defendant Freeman was the only one of the defendants 
to take the stand. As evidence of his lack of unlawful intent, he 
testified to the basis for his understanding that Eastern knew of 
and would not rely on, the statements in issue: 

Freeman testified that, in July 1962 he was secretary of 


Reynolds Construction Corporation of which Walter R. Reynolds 


was President, and that he knew the Defendant R. ‘Marbury Stamp 


as a mortgage loan broker. Freeman then knew that Stamp did a 
considerable amount of business with Eastern Savings and Loan 
Association "and was on very friendly terms with them". In July 
1962 Freeman was present at a discussion between Stamp and 
Reynolds concerning Stamp's application to Eastern in ‘Reynolds' 
behalf, for some 30 to 35 construction loans to finance a new addition 
to the subdivision that Reynolds was then building. Stamp reportedly 
stated that the Association would not grant the new loans unless 
Reynolds got some 15 or 20 houses on which construction loans were 
already outstanding “out of the name of Reynolds Construction 
Corporation." (Trial Tr. 676-683). Freeman testified that 

"My understanding of what Mr. Stamp told Mr. Reynolds 

was that with the knowledge and with the concurrence of 

Eastern Savings and Loan, we were to straw these houses 

out." (Trial Tr. p. 684). : 

Freeman was thereafter instructed by Reynolds to find 
"straws". Having been relatively unsuccessful in finding “live” 
straws Freeman created fictitious straws. He made no mention of . 


the matter until the summer of 1964. Freeman was then informed 


by Revenue Agent Evangelist that a "routine audit" was to be made 


of Freeman's tax returns and ecectist questioned Freeman about 
the $200 “straw” fees in the presence of Mr. Leigh at which time 
Freeman told. Evangelist that He bad made up those names. (Trial 


Tr. 685-691) Ae 


Freeman's testimony relating to his intent was, in effect, 
corroborated by the prior testimony of one Ashby, a real "straw" 
who testified for the Government at trial. Ashby had been a staff 
CPA employed by Defendant Dienelt, Reynolds' accountant. He 
had been solicited by Dienelt (who was acquitted on all counts) to 


act as a "straw" for Reynolds and Ashby agreed to do so. (Trial 


Tr. 211-220). Two other persons identified by Ashby, who later 


became "straws", were present at the time Dienelt solicited Ashby. 
When asked, on cross-examination, to recall as nearly as possible 
what it was that Dienelt said to him, Ashby responded: 


"Well, as I have said before, he asked whether or not 

we would like to earn a $200 commission and we inquired 
as to what he was talking about, and he said that Reynolds 
Construction Company or Corporation had houses that had 
been built, they needed interim financing, and that the 
lending institution had suggested that they get--well, the 
lending institution would not grant interim financing in that 
amount to one entity. And that they su sted the use of 
straws or the use of e to lend their names for credit 


to obtain loans which the ultimate purchasers would assume. "8 / 


{Emphasis supplied] (Trial Tr. 224, 225, 229, 230). 


8/ A dencks statement produced by the Government (a transcript 
of a statement given by Ashby to an I. R.S. Special Agent in 
1966) reveals that the Government had known since 1966 of 
Ashby's statement: "...as we were informed by Mr. Dienelt, 
the loan institution suggested the use of straws. When this 
explanation was given many of the staff members got together 
and discussed it. We decided there was nothing wrong with _ 
this, so we agreed to participate. " 


IV. THE ERRORS AT THE CONCLUSION OF TRIAL. 
One of the instructions proposed at the close of trial by 


Defendants but rejected by the Court was the standard "missing 
9/ 


witness" instruction (standard jury Everson No. 15) 

Defendants had contended that if there had in fact been 
reliance by Eastern upon any false representations of any defend- 
ant officials of Eastern Savings and Loan Association, they were 
peculiarly available to the Government to testify to that effect. 

(Tr. May 16, 1969, p. 18 et seq.). 

All defendants filed motions after the conclusion of trial 
for acquittal, for new trial and in arrest of judgment.. There were 
attached to Reynolds’ motion for a new trial copies of certain 
documents that the Government had had since well prior to trial, 
tending to show Eastern's knowledge that the loans had in fact 


been made to Reynolds. They showed that, beginning in February 


9/ “If a witness who could have given material testimony on an 
~  iggue in this case was peculiarly available to one party, 
was not called by that party and his absence has not been su- 
fficiently accounted for or explained, then you may, if you 
deem it appropriate, infer that the testimony of the witness 
would. have been unfavorable to’ the party which failed to call 
him. ; nl ‘em th SRE : 


1963 several months before the last of the “straw” loans was 
made, Eastern was receiving payments, covering straw loans 
already granted, in the form of a single large check drawn on 
Reynolds Construction Company and accompanied in each case 
by a number of the loan payment books of "straw" parties. The 
amount of the check was broken down by the Association into 
several smaller payments and deposited to each loan account . 
on which the payment was due. Moreover, each "straw's” 
ledger card held by the Association had been corrected to reflect 
that the proper address for each "straw" was "Reynolds Construction 
Company”. (Exhibits Al, a2 paneled to Motion of Defendant 
Reynolds for New Trial filed July 10, 1969). 

The Court denied all post-trial motions, disposing summarily 


-of all aspects of the motions except for those relating to ‘inadequacies 


in the evidence required for conviction which was developed by the 


Government" (December 24, 1969, Opinion, p. 7). The Court there 


conceded that 


"The Government was particular to restrict its direct 
examination of bank officials to the general practices 
which the bank followed after loan applications were 
received. The Government offered no evidence about © 

__ the specific treatment of the seventeen applications in 

- question. When the defendants attempted on cross- 

examination to enter this area, the Government | 
successfully objected on the grounds that direct exam- 
ination had been limited to Eastern's general practices. 
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Throughout the proceedings, the Government adhered 
to the position that, on the strength of evidence about 
the general practice of Eastern to require, accept and 
process loan applications, a jury would be fully justified 
in inferring that the applications which the defendants 
submitted were in fact relied on by Eastern as the basis 
for making the loans. " 


_The Court nevertheless concluded that: 


"The Government's testimony afforded a basis for a 
conclusion that Eastern followed a general practice of 
reliance on the content of loan applications. From this 
conclusion, a jury could have inferred that Eastern 
relied on the seventeen applications which the defendants 
submitted." (December 24, 1969, Opinion, pp. 10-11). 


In the face of the testimony by Eastern's own officers 


that Eastern relied for the making of loans solely upon the 


appraisal of property in question and not upon credit statements 
(p. 16 supra.) the Court concluded 


"...that Eastern was not in the habit of lending 

large sums of money without regard to the identity 

or to the personal credit history of loan applicants. 

The jury could have reached the conclusion that 
Eastern relied on the representations in the appli- 
cations and at the same time believed the defendants’ 
[sic] testimony that the assessed valuation of the pro- 
perty was of paramount concern to Eastern, because 

it was Eastern's principal recourse in case of default. “ 
(December 24, 1969, Opinion, pp. 12-13). 


SUMMARY OF ARGUMENT 


The Government's handling of this case, from its inception, 
has itself been characterized by fraud and misrepresentation. 

1. The Government's initial investigation of defendants 
below was preceded by the creation of an organization desigried to 
investigate crimes presumably committed by Defendant Leigh and 
others. That criminal investigation was carried out by disguising 
it as a civil tax audit. Through that deceptive device the Govern- 
ment obtained statements and documents from Defendants Leigh, 
Freeman, Rogers and Reynolds knowing that Leigh initially, and 
the others prior to, or at the time of investigation, were suspected 
of complicity in crime. The investigation had, .as to each defendant, 
reached the accusatory stage prior to interrogation and search. 


The Government's failure to give Miranda warnings to the defendants 


prior to their interrogation, and its deceptive use of the civil audit 


device to gain access to their records violated the rights of Freeman 
and other defendants under the Fourth, Fifth and Sixth Amendments 

to the United States Constitution. The failure to suppress the Be cnice 
obtained, and derived from, the onlawful Se oe was reversible 
error. Miranda v. Arizona, 384 U.S. 436 (1966); = Re Ruffalo, 389 


U.S. 1027 (1968). Bumper v- North Carolina, ‘392 U. S. 543 (1968); 
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United States v. Dickerson, 413 F2d 1111 (7th Cir., 1969); United 
States v. Turzynski, 286 F. Supp. 847 (N.D., Ill., 1967); Iowa, et al. 
v. Union Asphalt and Roadoils, Inc., 281 F. Supp. 391 (S.D. Ia., 1968). 
2. The defendants below moved to dismiss the form of 

indictment under which they were later tried as soon as they ciscooered 
that it was fatally defective, in that no member of the grand jury had 
read the indictment before it was returned and hence, that 12 or more 
grand jurors failed to concur in the form of indictment. The defect 
is jurisdictional, Stirone v. United States, 361 U.S. 212 (1960), Ex 
Parte Bain, 121 U.S. 1 (1887), and could, therefore appropriately be 
raised at any time pursuant to the provisions of Rule 12(b)(2) F.R.Cr.P. 
-Because the defects violated the Fifth Amendment to the Federal Con- 
stitution, “as well as Rule 6 F.R.Cr-P., the indictment should properly 
have been dismissed. 

. 3. Although reliance by the putative "victim" allegedly 
false statements is an essential element of proof in this case, Gilmore 
v. United States, 106 App. D.C. $44, 273 F2d 79 (1959); Ciullo v. United 
States, 117 App. D.C. 31, 325 F2d 227 (1963), the Government's trial 
evidence was patently designed to, and did, avoid any proof of that 


essential element. The trial Court therefore erred in failing to enter 


judgment of acquittal. we 
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The only pertinent evidence adduced by the Government 
was testimony as to Eastern's general practice, showing that its 
sole reliance in making real estate loans was upon the independent 
appraisal of the property to form security for the proposed loan. 
Hence the only conclusion possible, was that, as to the particular 
loans in issue, Eastern followed the general practice and therefore 
paid no attention to the allegedly false statements. The lender thus 
received precisely what it bargained for. Relying solely upon the 
value of the property it received a valid deed of trust on the property 
as security for its loan. 

The Government offered no evidence of unlawful intent upon 
the part of any defendant other than the mere fact that the false 
statements in issue had been made. Freeman offered evidence that 
he had been advised and he understood, that Eastern knew of, and had 
suggested, the action of defendants inissue. That evidence was 
corroborated by the testimony by Government Witness Ashby, a live 
"straw", who testified that he had been told by Defendant Dienelt at 
the time he was solicited to be a straw, ante litem motam, that the 
bank was aware that the "straw" technique was to be used in these 
transactions. Any inference of unlawful intent from the mere fact 


that false statements were made, is destroyed in the face of the 


specific countervailing evidence of lack of such intent; Nelson v. 


United States, 97 App. D.C. 6, 227 F2d 21. (1955) cert. den. 35 
U.S. 910. 

4. At the close of trial the Court erroneously denied 
a request for a missing witness instruction made by Appellant 
Freeman. The Government had failed to call witnesses to give 
material testimony on the issue of reliance on the allegedly 
false statements, and had not accounted for, or explained the 
absence of, any such witness. Because Eastern had been named 
in the indictment as "victim" of the alleged fraud; because of the 
apparently continuing contacts between Government counsel and 
investigators, and Eastern officers, and because of the peculiarities 
of the Government's refusal to permit examination of Eastern's 
officers on the specifics of the particular transactions in issue, the 


missing witness or witnesses were "peculiarly available" to the 


Government. The trial Court itself had indicated as much during 


the court of trial. The failure to grant the motion in these circum- 
stances was reversible error. McClanahan v. United States, 230 F2d 
919 (Sth Cir., 1956); Yaw v. United States, 228 F2d 382 (9th. Cir., 
1955). The failure of the trial Court even to explore the question why the 
missing witnesses had not been called was itself reversible error. 


Stewart v. United States --- App. D.C. ---, 418 F2d1110 (1969). 
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5. The trial Court was presented, in post-trial motions 
for new trial, with documentary data showing that, while Eastern 
was still making new "straw" loans, it was receiving payment on 
earlier "straw" loans in the form of lump sum checks from Reynolds, 


which the bank then divided among the accounts of the various "straw" 


parties; the bank's ledger sheets for each "straw'' loan account 


showed that the "straw' borrower was to be addressed in care of 
Reynolds Construction Company. Those facts showed Eastern's 
knowledge that Reynolds was the "real party in interest". Considered 
in conjunction with the total absence of Government evidence of 
reliance; and the testimony of Witness Ashby indicating Eastern's 
knowledge, at the time of the transactions, that these were "straw" 
transactions; this post-trial information imposed a clear requirement 
either for a grant of a new trial or for acquittal; Delbridge v. United 


States, 104 App. D.C. 399, 262 F2d 710 (1958). 


ARGUMENT 


I. THE COURT ERRED IN FAILING TO SUPPRESS THE 
GOVERNMENT'S FRAUDULENTLY OBTAINED EVIDENCE. 


The Court's attention is directed to the following docu- 


ments in connection with this argument: 


(Memorandum of Opinion and Order entered September 5, 
1968). 


(Transcript of June 4-5, 1968, pp. 1, 2, 9, 17-18, 20- 
22, 42, 43, 48, 49, 50-51, 57, 68, 69, 70, 71, 72, 79- 
80, 94, 108, 114, 115, 120, 123-31, 135-37, 138, 139, 
140, 150-51, 165-66, 195-96, 201, 207, 211, 222, 240, 
241, 259-69, 285, 86, 303-06, 309-10, 321-22). 


Because of the Government's deception in carrying on its 


criminal investigation, defendants moved to suppress the evidence 


so obtained. In practical effect this was all the evidence relied 
upon by the Government. Freeman, and the other defendants 

who were primarily affected by the Government's improper investi- 
gation, made two related arguments in support of their motions to 


11/ 
suppress: First, that each was entitled to "Miranda" warnings at 


11/ Miranda v. Arizona, 384 U.S. 436 (1966). 


the time of the Government agents' initial .is t and that failure 
to give those warnings violated their }ifth anc Sixth Amendment 
rights and, second, because Project Metro was created to inves- 
tigate crime, that the questioning of defendants and the inspection 
of their books and records under the guise of conducting a civil 
tax audit violated defendants’ Fourth, Fifth and Sixth Amendment 
rights, particularly in light of the powers of civil inquisition granted 
by 26 U.S.C. Section 7602. 

The Court below in ruling on the motions incorrectly 
characterized the general criminal investigation carried on by 


Project Metro as a "tax investigation" rather than an investigation 


into broader crimes. It nevertheless correctly held that "Miranda" 


warnings are required when investigations such as this reach the 
accusatory stage and that, in any event, the distinctions between 


investigations for tax crimes and investigations for other crimes are 
1 


"artificial". The District Court further concluded that custody is 


not a necessary condition precedent to the requirement that Miranda 


12) See Escobedo v. Illinois, 378 U.S. 478 (1964); Miranda v. Arizona, 

~ 3840.8. 436 (1966); United States v. Turzynski, 268 F. Supp. 847 
(N.D. Ill., 1967); United States v. Wainwright, 284 F. Supp. 129 
{D. Colo., 1968). 


warnings be given. It agreed with Turzynski, 268 F. Supp. 847 


at 852, that Miranda 


‘',..was not concerned solely with the protection of 
constitutional rights in a custodial atmosphere. The 
Court enunciated the broader principle that when the 
investigative power of the government is directed 

toward an individual with the intent to obtain incrimin- 
ating evidence from him, that individual should be afforded 
an opportunity knowledgeably to exercise his constitu- 
tional rights." 


As to the Fourth Amendment search and seizure issue, 
the Court below properly concluded that if the Government had 
used the civil investigatory authority granted it by 26 U.S.C. 
Section 7602 for the investigation of purely criminal matters, 
suppression of the evidence so obtained would be required. It 


held that the Government, when books and records are examined 


under the authority of Section 7602, “has the burden of establishing 


voluntary consent, 'free from duress or coercion, and unequivocal, 


specific, and intelligently given consent'". (Emphasis supplied). 
(Opinion of September 5, 1968, p. 25). 


The Court below, nevertheless, denied the motions to 
suppress, holding that the "accusatory" stage had not been reached 
at the pre-warning investigations of any of the particular defendants 
involved and that Miranda did not therefore apply; "that the original 


purpose of the Government was to conduct a civil tax audit, " 


(Opinion of September 5, 1968, p. 26) and that there had been 
no Fourth Amendment violation. 

Those factual conclusions flatly belie the uncontested 
testimony given by Government agents themselves. They are 
in clear violation, moreover, of the rule, stated by the trial 
court itself, that it is the Government's burden to establish 
freely given consent to a Section 7602 examination. (Opinion of 
September 5, 1968, p. 26). 

A. The Government's Criminal Investigation Had 

Reached An Accusatory Stage At the Times in Issue 
Here, and Miranda Warnings Should Properly Have 
Been Given. 


The trial court's basic legal conclusions with respect 


to the circumstances under which Miranda warnings are required 


follow the developing trend of recognition that Miranda is not 
19/ 


limited to custodial interrogation. | Miranda also applies if the 


victim of Government inquisition has "otherwise been deprived 


of his freedom of action in any significant way. '' Government 


19 See, e.g., ‘in addition to the cases cited by the Court below, 
United States v. Dickerson, 413 F. 2d 1111 (7th Cir., 1969); 
United States v. Prudden, 305 F. Supp. 110 (M.D. Fla., 
1969); United States v. Thayer, 214 F. Supp. 929 (D. Colo. 
1963); United States v. Lipshitz, 132 F. Supp. 519 (E.D., 
N.Y., 1955). 


use of misrepresentation and deceit for the purpose of lulling 


the victim of interrogation into the erroneous belief that his 
interrogation has no criminal end is an effective deprivation 
of his freedom of action. The controlling issue is whether the 
victim has knowingly waived his rights. Government deception 
deprives him of the opportunity for "knowing" choice; ox, e.g. 
United States v. Dickerson and United States v. prdadent supra. 
fn 13, See also In Re Ruffalo, 389 U.S. 1027 (1968) which holds 
that failure to give an attorney pre-examination warning that the 
examination is a quasi-criminal investigation that may lead to his 
disbarment, improperly deprives him of his Fifth Amendment 
rights. 

The Court below apparently concluded that the point at 
which "freedom of action” was lost or, conversely that the point 
at which deception began had not been reached because the Govern- 
ment was not yet "knowingly" engaged in investigation of crime or 
had not yet concluded that the subject of investigation wal suspected 
of crime. 

The record compels the conclusion that the accusatory 
stage had in fact been reached. 

The testimony of the Government's own agents is unequivo- 


cal that Project Metro was formed to investigate crime and not for 


any other purpose. Leigh was a prime target of that investigation 
from the very inception of Project Metro. The Government was 

out to "get" Leigh on some criminal ete The basic criminal 
discovery work on Leigh and his files, in which Freeman had an 
interest,was carried out by Project Metro through the "front'' of 

a Revenue Agent's ostensibly civil audit. The criminal investigation 
of Leigh led Metro's criminal investigators in turn to the Eastern 
Savings and Loan Association on the one hand and to Rogers, Reynolds, 
and Freeman on the other. Their obvious purpose was to determine 
the connection between Leigh, the original criminal suspect, and 
the others. The basic facts relating to this case were extracted 
from Leigh, Rogers, Reynolds and Freeman in turn, before any 
suggestion was made to any of them by the Government's investiga- 
tors that they were suspected of crime. 


Leigh was the linchpin of the Government's case. If the 


Government had not succeeded in penetrating Leigh's office, it 


“What matter if the culprit be known before the crime or the 
crime before the culprit. In either case the investigator is 
attempting to develop evidence for the purpose of criminal 
prosecution and conviction." United States v. Turzynski, 
268 F. Supp. 847, 852-53. Rosario v. People of Guam, 391 
F2d 869 (9th Cir., 1968). 
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would have had no lead to the other defendants. The leads to 
and evidence derived from them were the fruts of the deception 
of Leigh. 

The adversary process had begun well before the first, 
mid-1963, visit by Metro's "Revenue Agent" Hansell to Leigh's 
office. Hansell knew before he ever entered Leigh's office that 
his investigation was criminal in nature. Hansell nomeed repeatedly 
through Leigh's office without any hint of warning to Leigh. Hence 


all of the fruits of the investigation of Leigh, from its inception, 


are tainted and should have been suppressed. 


The investigations of Freeman and Rogers are in the 


same position. It is obvious that they would not have been interro- 
gated but for their supposed links to crimes of Leigh. 

The mere fact that a Miranda-type warning aon ultimately 
given to each of the involved defendants, is immaterial. : No belated 
warning could have operated retroactively to purify the Government's 
sins; and certainly not the phony warning that they were being inves - 
tigated only for possible tax crimes. The Ruffalo rule applies 
equally in this area, i.e., that constitutional requirements of fair- 
ness are satisfied only if the subject of investigation is fully and 
truthfully advised of the nature of the investigation so that he may 


make a free and knowing choice whether to waive his constitutional 


rights; In Re Ruffalo; United States v. Dickerson, United States 
v. Turzynski, United States v. Thayer, supra., and see also 
McNabb, etal. v. United States, 318 U.S. 332 (1942); Nardone 
v. United States, 308 U.S. 338 (1939). Neither Leigh, Freeman, 
nor the other defendants had that opportunity in the face of an 
investigation that all participants, but they, knew to be adversary 
and accusatory. 
B. Because the Government Utilized Deceit and Mis- 

representation to Gain Access to Defendants’ 

Records ina Purely Criminal Investigation, Its 

Search of Defendants' Documents Was Unlawful. 


In so far as the Government's search of defendants' 


documents can be distinguished from their oral examination, the 


basic questions on appeal are (1) the factual question whether the 


search of the files of Leigh, Freeman and others, was solely for 
criminal purposes and (2) the legal question whether restriction 
of the search exclusively to ends of criminal prosecution-is a 
necessary precedent to invocation of Fourth Amendment, and 
other, constitutional protections. 

The evidence leaves no doubt that the searches were part 
of a purely criminal investigation. The law indicates that so long 
as the ends of the search were largely criminal in nature, the 


Constitutional protections would apply. 


Be 


The Court below was, of .ourse,cc rect in holding that 
the obtaining of access to the files or other wossessions of a 
criminal suspect by misrepresenting the sea: ch as a civil one, 
or as one otherwise lawful or required, is ur:awful and roriies 
sound ground for suppression of evidence; Bumper v. North 
Carolina, 391 U.S. 543 (1968); Smith v. Rhay, 419 F2d 160 
(9th Cir., 1969); United States v. Tonahill, 30% F. Supp. 97 
(E.D. Tex., 1970); United States v. J. B. Kramer Saat 
Co., etal., 294 F. Supp. 65 (E.D. Ark., ee 


The use of revenue agents as ostensible investigators 


of civil tax matters was a simple and blatant fraud on the part 


of the Government. The sole and entire purpose for the Metro 


investigations was to investigate crime. No single Government 


And see United States v. Guerrina, 112 F. Supp. 126 
(E.D. Pa., 1953) where the Court held, in pertinent part: 


'T can see no difference between a search conducted after 
entrance has been gained by stealth or in the guise of a bus- 
iness call, and a search for criminal purposes conducted 
under the guise of an examination for purely civil purposes 
...-[The Defendant] was deluded into giving consent to the 
examination of his papers and records and his action in so 
doing cannot be said to be voluntary in so far as making 
available his papers for the purpose of investigation to estab- 
lish fraud for criminal prosecution purposes." Id. at 129. 


witness ever testified at trial that the purpos.: ‘or which the inves- 
tigation was carried out was anything but criminal. The evidence 
obtained from the investigation should thus have been suppressed. 
Even if there were thoughts or possibilities of civil action, 
as well, in the minds of the supervisory personnel of Metro (and 
there is absolutely no evidence that there was) recent cases indicate 
that that fact would not mitigate the inherent constitutional violations. 
In Knoll Associates, Inc. v. Federal Trade Commission, 
397 F2d 530 (7th Cir., 1968) the Court of Appeals reversed an F.T.C. 
cease and desist order based on evidence stolen from appellant by 
its employee for use by the F.T.C.'s attorney. Although the docu- 
ments were to be used in a noncriminal Government proceeding, 
the court held that the Commission's action 
"in utilizing the fruits of the misconduct of [the employee] 
violated rights of the petitioner protected by the Fourth 
Amendment to the Federal Constitution. The undisputed 
evidence showed that [the employee] stole the documents 
with the purpose of assisting the Commission counsel in 
the prosecution of the proceeding then pending, and... 


the Commission by the use of the documents knowingly 
gave its approval to [the] employee's unlawful act. " 


In Iowa, et al. v. Union Asphalt and Roadoils, Inc., 281 
F. Supp. 391 (S.D., Ia., 1968), the court granted civil antitrust 
defendants' motion to suppress evidence obtained by the State of 


Iowa under a state statute permitting the State Attorney General 


to obtain business data from business orgamizations for purposes 
specified in the statute. The State Attorney General ostensibly 
relied upon that statute to obtain evidence never used for the statu- 
tory purpose, but used as evidence in the state's federal court anti- 
trust case. The motion was granted despite the facts that the 
evidence was neither used, nor apparently intended to be used, 

in a criminal case, and the motion to suppress was itself filed in 
the unusual setting of a civil action. 

As in the case of the oral interviews of defendants, the 
controlling question with respect to the search of their files is 
whether that warrantless search was carr ied out pursuant to the 
knowing consent of the concerned defendants. The record shows 
that there was no such consent; that "consent" was obtained in 


each instance by explicit or implicit misrepresentation of the 


search as solely for civil purposes, when it was, in fact, solely 


for criminal purposes. 


ll. BECAUSE THE INDICTMENT WAS FATALLY DEFECTIVE 
IN ITS INCEPTION THE TRIAL COURT SHOULD PROPERLY 
HAVE DISMISSED THE INDICTMENT OR ARRESTED JUDG- 
MENT. 


The Court's attention is directed to the following documents 


in connection with this argument. 


(Transcript, April 28, 1969, pp. 3. 7-9, 22, 30, 31). 


(Memorandum and Order entered May 2, 1969, 300 F. 
Supp. 503 (D.C. 1969)). 


(Affidavit of Walter Dillon attached to May 2, 1969, 
Motion of Reynolds, et al.). 


(Transcript May 5, 1969, pp. 13-15, 15-17). 


{Memorandum and Order entered December 24, 1969, 
p. 2). 


The record made prior to trial shows that the foreman 
of the Grand Jury did not himself review the indictment before 
he signed it; or that any 12 Grand Jurors had read or concurred 
in it. Some 18 minutes elapsed from the time the 21-page indict- 
ment was first brought into the Grand Jury room to the time that 
it was returned to the Court signed, but not read, by the foreman. 
Within that time period the counsel for the Government admittedly 
had read only two of the 13 counts in the indictment to the Grand 
Jury and had allegedly summed up or summarized for them the 
law, as well as the facts that they had heard while sitting on this 
case in repeated sessions over a period of several months. The 
Government conceded that a portion of the indictment (that had not 


been read to the Grand Jury by the Government counsel on the day 


the indictment was returned) was factually erroneous. See supra. p. 13. 


Freeman filed a motion to dismiss the indictment immediately 


upon learning of the above described flaws. The 
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District Court dismissed the motion as untimely without considering 

the merits. That court also similarly dismissed a motion in arrest 

of judgment based uponthe same defects made after the close of the trial. 
The trial court plainly erred in failing to dismiss or to 

arrest judgment. 


A. The Defect in the Indictment Was Jurisdictional. 


The Fifth Amendment to the Federal Constitution provides 


in pertinent part: 

"No person shall be held to answer for a capital or 

otherwise infamous crime unless on a presentment 

or indictment of a Grand Jury...nor shall any person... 

be deprived of life, liberty, or property without due 

process of law." 

Rule 7(a)F.R.Cr.P. provides in pertinent part that "an 
offense which may be punished by imprisonment for a term exceeding 
one year or at hard labor shall be prosecuted by indictment or, if in- 
dictment is waived, it may be prosecuted by information... ". 

Rule 6(f)F.R.Cr.P. provides in pertinent part that "an in- 
dictment may be found only on the concurrence of 12 or more jurors...". 

Rule 34 F.R.Cr.P. provides that "the court on motion of a 
defendant shall arrest judgment. ..if the court was without jurisdiction 
of the offense charged... ". 


Every one of the above quoted requirements of the Constitution 


and laws of the United States was plainly violated by the procedure 


tolerated by the trial court in this case. The Constitutional 
requirement is not that the indictment be returned by the United 
States Attorney or by other Government counsel but by "a grand 
jury". A document such as that denominated "indictment" in this 
case is infact no more than an information. The document prepared 
by counsel for the Government, based on considerations known only 
to counsel for the Government, was never read, and hence never 
understood, by any member of the Grand Jury. The time period was 
so short between the time that the indictment was first brought into 
the Grand Jury room and the time it was returned to the Court that 
review or deliberation in any real sense would have been totally im- 
possible. 

"The very purpose of the requirement that a man be 

indicted by a grand jury is to limit his jeopardy to 


offenses charged by a group of his fellow citizens 
acting independently of either prosecuting attorney 
or judge. Thus the basic protection the grand jury 
Was designed to afford is defeated by a device or 
method which subjects the defendant to prosecution 
for [acts] which the grand jury did not charge." 
Stirone v. United States, 361 U.S. 212, 218 (1960) 
[Emphasis supplied]. 


Since the Constitution itself requires an indictment by 
a Grand Jury as a prerequisite to a Federal prosecution for felony, 


a Court has no jurisdiction to try an accused unless a valid indict- 


ment has been returned, Ex Parte Bain, 121 U.S. 1(1887). The 


requirement is not complied with merely by voting that there be an 


indictment; the Grand Jury must vote on the specific wording of the 


indictment; Russell v. United States, 369 U.S. 749 (1962); and see 
United States v. Wells, et al., 163 F. 313 (1908), suggesting that 
the conduct of Government counsel in usurping the functions of a 


Grand Jury and railroading through the indictment without affording 


the Grand Jury an opportunity to read and understand their indictment 


invalidates the indictment. 

Because the "indictment" in this case was the creature of 
the Government attorney rather than that of the Grand Jury, it is in 
fact an information and not an indictment regardless of its form or 
of self-serving declarations of its own status. 

Rule 12(b)(2) by its terms indicates recognition that defects 
in the return of an indictment may be jurisdictional in nature. It 
provides in pertinent part 


"Defenses and objections based on defects in the institution 
of the prosecution or in the indictment or information 
other than that it fails to show jurisdiction in the court 

or to charge an offense may be raised only by motion 
before trial. The motion shall include all such defenses 
and objections then available to the defendant. Failure 

to present any such defense or objection as herein pro- 
vided constitutes a waiver thereof, but the court for cause 
shown may grant relief from the waiver. Lack of juris- 
diction or the failure of the indictment or information to 


charge an offense shall be noticed by the court at 
any time during the pendency of the proceeding. 
{Emphasis supplied]. 
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B. The Motion was Timely Filed Whether or Not the 
Defects in the Indictment are Deemed Jurisdictional. 


Defendant Freeman moved to dismiss the indictment imme- 
diately upon his learning of the defects init. The trial Court in 
denying the pretrial motion to dismiss as untimely, relied upon the 
highly dubious proposition that defendants should have presumed 
irregularity in the Grand Jury proceedings. (Opinion May 2, 1969, 

p. 5, 300 F. Supp. 506 (D.C. 1969). 

In fact there was no basis upon which Freeman or any other 
defendant, so far as Freeman is aware, could have presumed this kind 
of jurisdictional defect in the Grand Jury proceeding. The fact is that 
this Court's April 8, 1969, decision in Gaither v. United States, 134 


App. D.C. 154, 413 F2d 1061, on petitions for rehearing at 174, 413 F2d 


1081, which described the indictment procedure followed there as 


"evidently the normal procedure followed in this jurisdiction," at 158, 
413 F2d at 1055 presented the first inkling of a possible jurisdictional 
defect in the indictment in this case. 

The record shows that Defendant Freeman and other defendants 
proceeded with all due diligence in light of all the circumstances of the 
case and presented the defects in the indictment to the Court as soon as 
possible after their discovery. 

If, as Freeman contends, the defect is a jurisdictional one 


then the Court had a positive duty to hear the matter on the 
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is fatally defective. The Court held, nevertheless, that the 
invalidating defect could be washed out by the "presumption", 
created by the foreman's signature on the indictment, that he 

had first “faithfully [reviewed] the indictment with his best 
recollection of the Grand Jury's deliberation in mind," at 164, 

413 F2d at 1071,thus supposedly demonstrating that the indict- 
ment reflected the will of the Grand Jury, at 165, 413 F2d at 1072. 
The Court further held that one technique for rebutting the pre- 
sumption supposedly raised by the foreman's signature was to use 
the Grand Jury minutes to show that the "jurors would not have 
approved the indictment actually returned to Court, but would 
have insisted on an indictment different in some material respect..." 
at 166, 413 F2d at 1073. 


The supplemental opinion on rehearing in Gaither, 134 U.S. 


App. D.C. 174, 413 F2d 1081, did not affect the substantive holding 


of the original opinion. Rather it emphasized that the holding of the 
original opinion did not make new law. That holding, like Rule 6, 
stands unchanged. The supplemental opinion merely changed the 
original procedural holding to eliminate the availability of Grand 
Jury minutes as a device to rebut the presumption created in the 
original opinion. 

This case differs from the fact situation in Gaither in two 


controlling respects that require application of the substantive 


holding of Gaither, but not of the procedural tmpediments created 


by the supplemental opinion: 
1. The Court cannot here indulge the presumption that 
the foreman had "faithfully [reviewed] the indictment" 
nor that the "indictment reflects the will of the Grand 
Jury". No access to Grand Jury minutes is required 
here because the record plainly shows the testimony 
of the Grand Jury foreman himself that he did not 
faithfully review the indictment. He did not review it 
at all. 
Unlike the normal Grand Jury--Assistant U.S. Attorney 
relationship that normally prevails in this district, this 
case was submitted to the Grand Jury by counsel from 
the Department of Justice. Here there was no present- 
ment. There was, thus, never any formal recording 
of the "will of the Grand Jury" against which counsel 
for the Government could have measured the "indictment" 
that he had alone created. 
In the absence of those factors on which this Court relied 
in Gaither there is no basis to avoid the conclusion that the indict- 


ment was defective and that that defect requires dismissal. 
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The defect is not merely a violation of Rule 6, buta 
plain violation of the requirements of the Fifth Amendment. 
Neither the foreman nor any member of the Grand Jury con- 
curred in the indictment. In short, there was no indictment. 
No ex post facto judicial patchwork can correct that fatal flaw. 
Ill. THE EVIDENCE WAS INSUFFICIENT TO SUSTAIN A CON- 
VICTION FOR THE OFFENSES CHARGED. 
The Court's attention is directed to the following docu- 
ments in connection with this argument: 
(Memorandum and Opinion entered December 24, 1969). 
(Trial Transcript, pp. 121-30, ‘133, 134, 135, 146, 499- 
500, 504-05, 532-41, 548-51, 555-56, 643-644, 673-74, 
676-83, 684; and Exhibits 174 and 175). 
A. The Government Totally Failed to Sustain Its Burden 
of Proof, Beyond a Reasonable Doubt, That the Lender 
Relied On the Statements in Question. 
In order to sustain the conviction in this case it is necessary 
for the Government to prove beyond a reasonable doubt that defendant's 


putative victim relied upon the alleged misrepresentations; that the 


asserted fraud would not have been accomplished but for those mis- 


representations; Ciullo v. United States, 117 App. D.C. 31, 325 F2d 


227 (1963); Gilmore v. United States, 106 App. D.C. 344, 273 F2d 79 


(1959). 


The record is totally devoid of any such evidence. 

The issue raised by this omission is not whether the 
trial judge, at the close of the Government's case properly weighed 
the evidence in accordance with the requirements laid down in 
Curley v. United States, 81 App. D.C. 389, 160 F2d 229 (1947) 
or in United States v. Robinson, 71 F. Supp. 9 (D.C. 1947). Here 
there simply was no evidence whatever of any reliance on the part 
of the savings and loan association allegedly victimized by the defend- 
ants in this case. Not merely did the Government fail to adduce 
any evidence of reliance but it specifically and successfully sought 
to exclude any cross examination that might have elicited testi- 
mony directed to the issue of reliance. No matter how clouded in 
doubt may be the real reason for the Government's pointed efforts 
to avoid any evidence directly related to the issue of reliance in the 
particular transactions in issue, it is entirely clear that the Govern- 
ment succeeded. There is not a shred of evidence in the record 


showing any reliance by Eastern upon the representations in issue. 


The Government, in putting in its unusually "thin" case, 


apparently preferred to rely upon inferences or presumptions from 
the minimal facts it presented. However, an analysis of those facts 
shows that reliance, and hence guilt, can neither be inferred nor 


presumed from those facts. 
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The only pertinent, particularized evidence, deneved 
from sources other than Eastern, was that the loan applications 
and related documents submitted to Eastern contained a number 
of false statements; but only evidence from Eastern could have 
established reliance. 


The only testimony from Eastern, however, was that 


its practice at the time was not to contact borrowers or to attempt 
to check their credit. Loans were made solely on the basis of the 


appraisal of the property and that would have been the situation 
with respect to the 17 loans in question here. What the situation 
was with respect to those 17 transactions is not revealed in the 
17/ 
record. 
These facts can neither lead to the inference nor create 
the presumption that the association relied upon the alleged false 


statements in the loan applications and other documents. They 


lead only to either the conclusion that it did not rely on those 


statements, or to the frustration of the twisted syllogism and the 


17/ Both bank witnesses testified that if loan applications were 
examined and found to be predicated on false statements no 
loan would be considered. (p.17 supra.) However, since 
the testimony was that it was the general practice of the 
association not to check these statements the "policy" was 
clearly a meaningless one. 


inverted minor premise: 

The only major premise to be derived from the evidence 
of Government witnesses is "all mortgage loans (or mortgage 
loans generally) were made on the basis of the appraised value of 
the property without reliance upon statements with respect to the 
financial situation of the borrower". The conclusion that the Govern- 
ment sought successfully to have drawn by the trial court and by the 
jury is "Eastern Savings and Loan Association relied upon the 


statements respecting the financial condition of the borrowers in 


these cases". In light of the major premise created by the evidence 


adduced by the Government no minor premise can rationally be 
created that would lead to the conclusion reached by the court and 
jury. 

The only rational inference to be derived from the major 
premise created by the Government is that, because (minor premise) 
“these are loans made by Eastern Savings and Loan Association", 
only the appraisal was relied on and no reliance was placed on the 
other statements. If any material inference can rationally be drawn 
from the meager evidence presented by the Government it could only 
be that Eastern did not rely upon the false statements in question. 

No conclusion more advantageous to the Government could 


be reached if it chose to argue in terms of “presumption” rather 
f 
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than "inference"; that is, a kind of "presumption of regularity" in 
the conduct of the lender's business. Since the testimony had 
quite clearly been that, in the general conduct of its business 
Eastern relied upon independent appraisals only and not upon 
representations such as those in issue here, a presumption of 
regularity could only lead to the conclusion that, in these cases, 
Eastern conducted itself as it normally did; i.e., it made no 
effort to rely upon anything except independently obtained 


appraisals of the value of the property in question. 


The situation here, in sum, is very much like the pre- 


sumption unsuccessfully relied upon by the Government in Leary 

v. United States, 395 U.S. 6 (1969). In that case the defendant 

had been charged with knowingly receiving and transporting 
marijuana with intent to defraud the United States knowing it to 
have been imported or brought into the U.S. contrary to law. The 
statute there created a rebuttal presumption that mere possession 
warrants conviction. The Supreme Court reversed the defendant's 
conviction pointing out that the statutory assumptions about the 
foreign origin of marijuana belies common experience. It held that 
even "statutory presumption cannot be sustained if there be no 


rational connection between the fact proved and the ultimate fact 


presumed, if inference of the one from proof of the other is 

arbitrary because of lack of connection between the two in 
18/ 

common experience." 

No leap of faith is sufficiently great to jump the gap 
from the general proposition that no reliance was normally 
placed on statements such as those in issue, to the conclusion, 
in the absence of specific evidence, that reliance was placed on 
those statements in these particular transactions. 

Indeed, the non-production of evidence of reliance that 
should naturally have been produced requires the inference that 
the testimony not forthcoming would be unfavorable to the Govern- 
ment's cause: 

"The nonproduction of evidence that would naturally 


have been produced by an honest and therefore fear- 
less claimant permits the inference that its tenor 

is unfavorable to the party's cause. Ever since the 
case of the Chimney-sweeper's Jewel, this has been 
a recognized principle: 1722, Armory v. Delamirie, 
1 Strange 505; a chimney-sweeper's boy, finding a 
jewel, took it to the defendant, a jeweler, for 
appraisal, but he would not restore it. In an action 


18/ See also, as to "non sequitur presumptions" and the impropriety 
of multiple presumptions, Brady v. United States, 24 F2d 399 
(8th Cir., 1928); Keen v. United States, 11 F2d 260 (8th Gir.1926); 
Dalton v. United States, 154 F 461 (7th Cir., 1907). 


of trover, in proving the value, 'the Chief Justice 

[Pratt] directed the jury that unless the [jeweler] 

did produce the jewel and show it not to be of the 

finest water, they should presume the strongest 

against him, and make the value of the best jewels 

the measure of their damages; which they accordingly 

did". Wigmore, Evidence, §285. See Clifton v. 

United States, 4 How. 242, 11 L. Ed. 959 (1846). 

The defendants in this case were properly to have been 
presumed innocent until proven guilty beyond a reasonable doubt. 
That burden cannot be sustained by a mere showing of general 
practice, and an avoidance of specifics, particularly when any 
assumption that the particular instances in issue follow, the gen- 
| 19 
eral practice must necessarily lead to the conclusion of innocence. 

The only appropriate conclusion to be drawn is that 
Eastern relied solely upon independent appraisals, i.e., the value 
of the real property as a basis for real estate loans generally. 


Since, in each instance involved in this proceeding Eastern re- 


ceived a valid deed of trust it received precisely what it bargained 


for and neither relied upon, nor was injured by, any false state- 


ment made by any defendant. 


19/ See also Sinclair v. United States, 279 U.S. 263 (1929); 
United States v. Pennsalt Chemicals Corp., etal., 260 F. 
Supp. 171 (E.D. Pa., 1966); United States v. icandr 140 F. 
Supp. 383 (D.C. 1956). 


B. The Government Totally Failed to Sustain Its Burden 
of Proving Unlawful Intent on the Part of Freeman. 


Proof :of actual intent to defraud is an essential element of 
the crime of false pretenses as well as the crime of forgery; see 
e.g., Frisby v. United States, 38 App. D.C. 22 (1912); United 
States v. Briggs, 54 F. Supp. 731(D.C., 1944); Nelson v. United 
States, 97 App. D.C. 6, 227 F2d 21 (1955) cert denied, 351 U.S. 
910. The Nelson case holds that, if the unlawful act is otherwise 
proved to have been knowingly eee the defendant is pre- 
sumed to have intended the natural and probable consequences of 
his acts and hence intent is presumed in the absence of counter- 
vailing evidence. 

In this case such countervailing evidence was adduced 
from two sources. Government Witness Ashby testified that he 
had been told by the Defendant Dienelt at the time that he, Ashby, 
was solicited to become a "straw" that Eastern knew of, and con- 
sented to, the "straw" technique, (p.21 supra.). Freeman, the 
only defendant to take the stand, testified that he had been given to 


understand by Defendant Stamp whom he, Freeman, believed to be 


2 But compare subsection "A" of this argument supra. 
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well connected at the bank and who was the nexus between Reynolds 
and the bank, that Eastern had suggested "strawing out" the houses. 
Freeman had thereupon proceded with the understanding that the 


bank knew precisely what was happening. 


That evidence countervailing any presumption of unlawful 


intent is clearly adequate to shift the burden of proof. 

Freeman did not merely testify to the conclus ion that he 
had no unlawful intent. His testimony was with Pere to basic 
facts upon which he based his understanding that was in direct 
conflict with any presumption of unlawful intent on his part. That 
seotoeOn which his understanding was based was moreover 
corroborated by Ashby's testimony and suggested that ats was the 
common understanding among defendants at the time the trans- 
actions occured. 

Absent the necessary proof either of intent or of reliance, 


the motions of acquittal should properly have been granted. 


IV. THE TRIAL COURT ERRED IN REFUSING TO GIVE THE 
STANDARD MISSING WITNESS INSTRUCTION. | 


The Court's attention is directed to the following documents 
in connection with this argument: 


(Transcript of May 16, 1969, pp. 18-20). 
(Trial Transcript, pp. 642-44, 674-5). 


The refusal of the trial Court to grant the standard 
missing witness instruction requested by Defendant Freeman 
was reversible error in the circumstances of this case (compare 
Transcript May 16, 1969, pp. 18-20 and Trial Transcript pp. 
642-644). 

As argued above the Government had totally failed to 
adduce any proof of reliance by Eastern upon the false represen- 
tations in issue. Moreover, the Government had totally failed to 
produce any witness from Eastern to testify about any of the cir- 
cumstances surrounding the 17 particular transactions in issue 
here. The absence of such testimony was particularly noticeable 
in light of evidence, and other indications of "non-reliance." 
Government witness Ashby had testified that Defendant Dienelt 
had advised him in 1962 that the bank was aware of the "straw" 
transactions in issue. In the one instance of record in which a 
genuine purchaser had assumed the mortgage of one of the "straw" 
purchasers, Eastern had reduced the interest rate to that purchaser 
from the rate applicable to builders’ construction loans originally 
charged to the "straw" to the rate applicable to home purchasers. 
Harrison, an officer of the bank testified, on direct examination 


by Reynolds' attorney, that even after Harrison knew that Reynolds 


had been under investigation for the matters later covered by this 


indictment, Reynolds' reputation had remained unsullied. (Trial 
Transcript 674; p.18 supra. ). 

The trial court was also aware, although the jury was not, 
that counsel for Reynolds had offered to prove that Harrison had 
sought to utilize Rogers as his attorney despite Harrison's knowledge 
that Rogers was under investigation for the crimes charged here. 
(Trial Transcript 674-675; p.18 supra.). 

The trial Court itself, at the close of the Government's case, 


had made explicit on the record its understanding of the procedural 


facts that clearly suggested the propriety of a later grant of the 


missing witness instruction. The trial Court there pointed out that 
there were missing witnesses who could have given material testi- 
_mony but were not called by the Government, and whose absence 

had not been sufficiently accounted for or explained. The trial Court 
then indicated a belief that such witnesses were "peculiarly available" 
to the Government. (Trial Transcript 642-644; p.19 supra.). 

The Court's belief was entirely correct. Eastern Savings 
and Loan Association had been named in the indictment by the Govern- 
ment as an alleged victim of defendants; there was record evidence 
that Government investigators and prosecutors had been in continuing 


contact with the bank for a period of several years. Those facts 


combined with the Government's obvious, and peculiar, unwillingness 
to examine the two Eastern witnesses who did testify, or to permit 
examination by any defendant of either of them, about any matter 


specifically relating to the transactions at the heart of this case, 


unequivocally suggests that any witness of Eastern who could have 


testified with respect to the particular transactions was "peculiarly 
available" to the Government. 

The availability of the missing witness is not determined 
merely by his physical presence at trial or his accessibility for 
the service of subpoena upon him. "On the contrary his availability 
may well depend, among other things, upon his relationship to one 
or the other of the parties, and the nature of the testimony that he 
might be expected to give in light of his previous statements or 
declarations about the facts of the case, '' McClanahan v. United 
States, 230 F2d 919 (5th Cir., 1956). 

In Yaw v. United States, 228 F2d 382 (9th Cir., 1955), 
the Court correctly relied upon Wigmore, Sections 286-90 for the 
proposition that "a witness available to the prosecution to maintain 
its burden of proof which it does not produce or explain why it cannot, 
is presumed one who would testify against the Government." This 


Court indicated the acceptability of those propositions in Stewart v. 


United States, ---App. D.C. ---418 F2d 1:10 (1969). 

On the face of the record, as it stands, it was clearly 
error for the District Court to refuse the instruction. That 
error could hardly be deemed harmless since it pinpointed 
precisely the fatal flaw on the Government's case. 

Moreover this Court indicated in Stewart, supra., that 
the missing witness instruction must await an informal decision 
that the absent witness is peculiarly available to the soe against 
whom the instruction is asked. 


"It clearly follows that, absent some other reason 
for refusing the instruction, the trial judge must 


inquire suitably into the witnesses' availability. 
{Emphasis supplied] 
Obviously the intended function of the trial judge as 


delineated in Stewart is not merely to "inquire", but to receive 


answers to his inquiry. In this case the Court made inquiry of 


the Government as to the reason for its failure to produce the 
material witnesses; and Government failed to give a responsive 
answer. The obvious Government unwillingness to respond (the 
failure can hardly be attributed to inability) emphasizes the trial 


Court's error in refusing the instruction. 


THE TRIAL COURT ERRED IN DENYING POST-CONVICTION 
ACQUITTAL, OR A NEW TRIALIN THE FACE OF POST-TRIAL 
DATA CLEARLY INDICATING EASTERN'S KNOWLEDGE THAT 
THE TRANSACTIONS WERE "STRAW" TRANSACTIONS. 
The Court's attention is directed to the following documents 
in connection with this argument: 


(Memorandum and Order entered December 24, 1969, p. 10-13). 


(Exhibits Al and A2 appended to Reynolds' motion for a new 
trial. 


(Trial Transcript pp. 127-28). 

There was submitted to the trial Court, in support of 
post-trial motions, evidence plainly giving rise to an inference 
that Eastern did in fact have knowledge of the "straw" nature of the 
17 transactions in issue. [Exhibits Al, A2 inclusive appended to 
Motion of Reynolds for New Trial]. 

The post-trial information showed that beginning in early 
1963, when new "straw" loans were still being made by Eastern, 
payments on other "straw" loans were being made by checks drawn 


on a Virginia bank and signed by Reynolds. Those Reynolds' checks 


were drawn to cover, in one "lump" amount, the monthly payments 


due on a number of loans. The endorsements show that these checks 
were sent to and received and deposited by, Eastern which noted on 
the back of the checks the various loan accounts to which the payment 


was attributable. The loan account deposit slips, which apparently 
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accompanied the checks, showed the bank the breakdown of the 


check to be attributed to each "straw" loan account by reference 

to the loan account number and the "straw" borrower. The addi- 
tional evidence further showed that, on the face of the "mortgage 
loan account" ledgers maintained by Eastern in the name of "straw" 
lenders, there was a hand-written notation '"'c/o Reynolds Const. 
Corp. 4701 Old Dominion Drive, Arlington, Virginia". 

This evidence was in the Government's possession prior 
to trial. 

There was submitted, in addition, the affidavit of one 
Steele a former employee of Reynolds to the effect that, in 1963 
an officer or employee of Eastern would from ts to time pick 
up at Reynolds' offices checks of Reynolds' such as those described 
above plus payment books for the "straw" loans in question: 

Standing alone that evidence plainly gives rise to an 
inference that, even while it was approving new loans to the "straws" 
Eastern knew that Reynolds was in fact "'the real party in interest". 
Considered in light of the Government's steadfast failure and refusal 
to adduce evidence Specifically relating to the issue of the bank's 
reliance, that post-trial information provided to the Court required 
at least a grant of a new trial if not outright acquittal; see Delbridge v. 


United States, 104 App. D.C. 399, 262 F2d 710 (1958). 


CONCLUSION 
On the basis of all of the foregoing reasons and argument 
Appellant Harlan E. Freeman respectfully submits that this Court 
should reverse the judgment and orders appealed from here and 
remand with directions to enter judgment of acquittal or in the 


alternative, to grant a new trial. 


Respectfully submitted, 


// 
Le, 


Lester = Bridgeman’ 
Attorney for Appellant 
Harlan E. Freeman 
Appointed by This Court 


CERTIFICATE OF SERVICE 
I hereby certify that I have this first day of September 
1970, served the foregoing Brief for Appellant Harlan E. Freeman 
upon the United States by mailing a copy thereof by first class mail 
to Bruce Burns, Esquire, Criminal Division, United States Depart- 


ment of Justice, Washington, D. C. 


Lester M. Bridgeman 


ADDENDUM 


CONSTITUTIONAL, STATUTORY AND 
RU LES PROVISIONS RELIED ON 


Constitution of the United States 


Amendment IV 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


Amendment V 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising 

in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; .... 


Amendment VI 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining Witnesses in his favor, and to 
have the Assistance of Counsel for his defence. 


United States Code 
Title 18, Section 371 


If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States, or any agency thereof in any manner 
or for any purpose, and one or more of such persons 
do any act to effect the object of the conspiracy, each 
shall be fined not more than $10,000 or imprisoned 
not more than five years, or both. 


If, however, the offense, the commission of which is 

the object of the conspiracy, is a misdemeanor only, 

the punishment for such conspiracy shall not exceed 

the maximum punishment provided for such misdemeanor. 


Title 26, Section 7602 


For the purpose of ascertaining the correctness of 
any return, making a return where none has been 
made, determining the liability of any person for any 
internal revenue tax or the liability at law or in 
equity of any transferee or fiduciary of any person 

in respect of any internal revenue tax, or collecting 
any such liability, the Secretary or his delegate-is 
authorized--- 


(1) To examine any books, papers, records, or other 
data which may be relevant or material to such inquiry.... 


District of Columbia Code 


Title 22, Section 1301 


Whoever, by any false pretense, with intent to defraud, 
obtains from any person anything of value, or procures 
the execution and delivery of any instrument of writing 
or conveyance of real or personal property, or the signa- 
ture of any person, as maker, indorser, or guarantor, 


to or upon any bond, bill, receipt. promissory note, 
draft, or check, or any other evidence of indebtedness, 
and whoever fraudulently sells, barters, or disposes 

of any bond, bill, receipt, promissory note, draft, or 
check, or other evidence of indebtedness, for value, 
knowing the same to be worthless, or knowing the 
signature of the maker, indorser, or guarantor thereof 
to have been obtained by any false pretense, shall, if 

the value of the property or the sum or value. of the 
money or property so obtained, procured, sold, bartered, 
or disposed of is $100 or upward, be imprisoned not 
less than one year nor more than three years; or, if 
less than that sum, shall be fined not more than $200 or 
imprisoned for not more than one year, or both. Any 
person who obtains any lodging, food, or accommodation 
at an inn, boarding-house, or lodging-house,, without 
paying therefor, with intent to defraud the proprietor 

or manager thereof, or who obtains credit at such an 
inn, boarding-house, or lodging-house by the use of any 
false pretense, or who, after obtaining credit or accommo- 
dation at such an inn,. boarding-house, or lodging-house, 
absconds or surreptitiously removes his baggage there- 
from without paying for his food, accommodation, or 
lodging, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof in the District of Columbia 
Court of General Sessions be fined not more than $100 
or imprisoned not more than six months, or both, in 

the discretion of said court. 


Title 22, Section 1401 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or 
private nature, which might operate to the prejudice 

of another, or passes, utters, or publishes, or attempts 
to pass, utter, or publish as true and genuine, any 
paper so falsely made or altered, knowing the same 

to be false or forged, with the intent to defraud or 
prejudice the right of another, shall be imprisoned 

for not less than one year nor more than ten years. 


Federal Rules of Criminal Procedure 


Rule 6(f) 


Finding and Return of Indictment. An indictment may 

be found only upon the concurrence of 12 or more jurors. 
The indictment shall be returned by the grand jury to 

a judge in open court. If the defendant is in custody or 
has given bail and 12 jurors do not concur in finding an 
indictment, the foreman shall so report to the court in 
writing forthwith. 


Rule 7 


(a) Use of Indictment or Information. ...An offense 
which may be punished by imprisonment for a term 
exceeding one year or at hard labor shall be prosecuted 
by indictment or, if indictment is waived, it may be 
prosecuted by information. Any other offense may be 
prosecuted by indictment or by information.... 


(b) Waiver of Indictment. An offense which may be 
punished by imprisonment for a term exceeding one year 
or at hard labor may be prosecuted by information if 

the defendant, after he has been advised of the nature of 
the charge and of his rights, waives in open court prose- 
cution by indictment. 


Rule 12(b) 


(1) Defenses and Objections Which May Be Raised. Any 
defense or objection which is capable of determination 
without the trial of the general issue may be raised before 
trial by motion. 


(2) Defenses and Objections Which Must Be Raised. Defens- 
es and objections based on defects in the institution of the 
prosecution or in the indictment or information other than 
that it fails to show jurisdiction in the court or to charge 

an offense may be raised only by motion before trial. The 
motion shall include all such defenses and objections then 
available to the defendant. Failure to present any such 
defense or objection as herein provided constitutes a waiver 
thereof, but the court for cause shown may grant relief 
from the waiver. Lack of jurisdiction or the failure of the 


indictment or information to charge an offense shall 
be noticed by the court at any time during ue ReNSNeY 
of the proceeding. 


(3) Time of Making Motion. The motion shall be made 
before the plea is entered, but the court may permit it 
to be made within a reasonable time thereafter. 


Rule 34 


Arrest of Judgment. The court on motion of a defendant 
shall arrest judgment if the indictment or information 
does not charge an offense or if the court was without 
jurisdiction of the offense charged. The motion in 
arrest of judgment shall be made within 7 days after 
verdict or finding of guilty, or after plea of guilty or 
nolo contendere, or within such further time as the 
court may fix during the 7-day period. 


